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JACQUES BOREL*
STEPHEN M. BOYDt

Opportunities for and Obstacles to
Obtaining Evidence in France for

Use in Litigation in the
United States
1. Introduction
From time to time, American litigators engage in informal "fishing expeditions" in France which are of questionable legality under French law.
When faced with the need to obtain evidence required for a pending or
anticipated lawsuit in the United States, they have sometimes engaged in
what is called legal tourism.
A "legal tourist" is an American lawyer who installs himself in a deluxe
hotel room for as little as one day or as long as six weeks, with a degree of
circumspection which demonstrates great deference to the principle of professional confidentiality. Once installed, legal tourists use their best efforts
to obtain, primarily by means of depositions, the testimony of witnesses
and the documents with which they hope successfully to represent the interests of their clients in a United States court. Citizens of France, the United
States and third countries are invited unceremoniously to testify in what
might irreverently be described as a three-star chamber.
2. Difference Between French and
American Systems for Producing Evidence
The reason why such informal fishing expeditions have been attempted
can be found in the fundamental difference between the American and
French legal systems for discovering and producing evidence before a court.
In common law countries, especially in the United States, procedures for

*A vocat i la cour, Paris, France.
tMehiber of the bars of Missouri and the District of Columbia.
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discovering and producing evidence are left primarily to the parties. Generally, there is no prior judicial authorization or control, the role of the court
being to enforce applicable rules, resolve procedural disputes, and protect
against potential abuse.
In a Civil Law country such as France, however, a more restrictive system
is applied. In civil, as distinguished from commercial matters, the methods
of proof under French law theoretically include written documents such as
deeds, agreements, correspondence and personal papers; oral testimony
from a witness with personal knowledge of the facts; and presumptions,
which must be compelling, precise and not conflicting. Similarly, in commercial matters, the parties in principle have the right to use evidentiary
methods comparable to those used in the United States, including written or
oral testimony, expert evidence, and production of books, records and
documents.
In practice, however, in a French civil or commercial action, evidence is
only submitted in written form, at least at the beginning of a trial. This
situation results partly from custom, but also from a provision of the
French Civil Code which requires production of written documents if the
subject matter of an action exceeds fifty French francs.' Procedures for oral
testimony do not come into play unless the judge considers the documents
submitted by the parties to be inconclusive.
At this stage, control of the evidence gathering process passes from the
parties to the judge, to whom the French Code of Civil Procedure grants
broad and exclusive powers. 2 The judge alone has power to order specific
types of factual investigation which he deems appropriate: for example,
inspection of particular sites; examination or testing of physical evidence;
and written reports of oral testimony by expert witnesses. Only the judge
has power to appoint an expert or an investigator, define his terms of
reference, fix his compensation, and set a time limit for submission of the
investigative report.
Similarly, the judge alone has the right to summon the parties or nonparty witnesses to give oral evidence and to take official note of their
testimony. Such testimony is never transcribed verbatim; only a written
summary is prepared. Each of the parties and their counsel may request the
judge to summon additional parties, witnesses or experts, but a French
judge is not bound to accede to such requests, and there is no right of appeal
from an adverse decision.
One article of the New Code of Civil Procedure clearly illustrates how
strictly limited is the role of the parties:

'Code Civil, art. 1341 (Fr.).
2
Code de Procedure Civile [C. Pr. Civ.] Tit. VII (Fr.) (Judicial Administration of Evidence).
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The parties must not interrupt, interrogate, or seek to influence witnesses who

give evidence, nor address them directly, under penalty of being excluded from
the Court.'
Following a judge's own interrogation of a witness, he may, if he considers
it necessary, ask additional questions submitted by the parties. For the most
part, however, the parties and their counsel are silent spectators, allowed to
speak only when they are requested or authorized to do so by the judge.
Such different attitudes and procedures no doubt explain why American
litigators, put off by the judicially dominated system of producing evidence
in France, have frequently engaged in legal tourism rather than have recourse to the traditional procedure of international letters rogatory. Indeed,
in the absence of a specific judicial assistance treaty between France and the
United States, letters rogatory, transmitted at a leisurely pace through diplomatic channels and executed in accordance with the rules laid down in the
French Code of Civil Procedure, have generally provided American litigants with evidence of little or no practical value before courts in the United
States.
3. Bastille Day: The 1970 Hague Evidence Convention
A dramatic revolution occurred with the signing of the Hague Convention on the Taking of Evidence Abroad in Civil or Commercial Matters.'
The result is an essentially new and greatly improved system for obtaining
evidence, which is both acceptable to France and more workable for American litigators.
The Hague Evidence Convention has been in force in France since October 6, 1974. To implement the Convention, new provisions on international
letters rogatory were added to the French Code of Civil Procedure and came
into effect at the beginning of 1975.1 Since that time, a new system has been
operating which, despite certain gaps, is a great improvement over the
previous system. Procedures now available in France enable American litigators to obtain deposition evidence for use in pending American litigation
by methods which are comparable to those used in the United States.
Although the Convention does not specify the particular evidentiary procedures which may be used, it appears to cover the various methods of
obtaining evidence available under French and American law, including
oral testimony and requests for production of documents. As explained
below, however, France has declared that it will not execute requests for
pre-trial discovery of documents. This declaration presents a serious poten-

'ld. art. 214.
'23 U.S.T. 2555, T.I.A.S. 7444, VII MARTINDALE-HUBBELL LAW DIRECTORY, p. 4381 (Cited
herein as "the Hague Evidence Convention" to distinguish it from the 1965 Hague Convention
on the Service Abroad of Judicial and Extrajudicial Documents in Civil or Commercial Matters. 20 U.S.T. 361, T.I.A.S. 6638, 658 U.N.T.S. 163).
'C. Pr. Civ. arts. 736-48 (Fr.).
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tial problem, which if not corrected could reduce the utility of the Convention.
Under the Hague Evidence Convention, there are now three different
procedures pursuant to which American litigators may obtain evidence in
France. The first, the letter of request, also known as an international letter
rogatory, requires the intervention of a French court, but is the procedure
most likely to obtain evidence from a reluctant witness. The other two
procedures involve the taking of evidence by diplomatic or consular officers, or by an official commissioner. While these procedures are likely to be
speedier in that they do not require any involvement by a French court, they
will generally be effective only in cases in which a proposed witness is
willing to be deposed or otherwise respond to requests for evidence.
3.1 Letter of Request
According to Article 1 of the Hague Evidence Convention, a letter of
request may be addressed by an American judicial authority to the competent French authority. But it is not necessary that the American court itself
designate the "competent authority", i.e., the appropriate French court
which will undertake the task of executing the letter of request. In fact,
Article 2 of the Convention provides:
A Contracting State shall designate a central authority which will undertake to
receive letters of request from a judicial authority of another Contracting State
and to transmit them to the authority competent to execute them.
The central authority appointed by the French Government is the Civil
Division of International Judicial Assistance (Service Civil de l'Entraide
JudiciaireInternationale), Ministry of Justice, 13, Place Vendome, 75001
Paris.' It is to this body that an American judicial authority should address
a letter of request.
A letter of request must be in French, or accompanied by a translation in
French, and according to Article 3 of the Convention must specify the
following:
(a) The authority requesting its execution and the authority requested to
execute it (i.e., description of the appropriate French judicial authority) if
known to the requesting authority;
(b) The names and addresses of the parties to the proceedings and of
their representatives, if any;
(c) The nature of the proceedings for which the evidence is required,
giving all necessary information in regard thereto;
(d) The evidence to be obtained;
(e) The names and addresses of the persons to be examined;

'Declaration of the French Government pursuant to Articles 2 and 16 of the Hague Evidence
Convention. VII MARTINDALE-HUBBELL LAW DIRECTORY, p. 4384-85.
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(f) The questions to be put to the persons to be examined or a statement
of the subject matter about which they are to be examined;
(g) The documents or other physical items to be inspected;
(h) Whether the evidence is to be given on oath or affirmation, and any
special form of oath that must be used; and
(i) Whether any special method or procedure should be followed in taking the evidence.
The last point has particular significance. Article 9 of the Hague Evidence
Convention provides that the judicial authority which executes a letter of
request should follow its own methods and procedures. However, the requested authority will follow any special method or procedure specified by
the requesting authority if it is not incompatible with the internal law of the
state of execution or impossible of performance by reason of internal practice or procedure or reasons of practical difficulties in the requested state.
In issuing a letter of request therefore, an American court has a right to
request that deposition evidence be obtained by verbatim transcript and
include a procedure for direct and cross-examination. The French Government recognized that the Hague Evidence Convention would be rendered
largely ineffective insofar as Common-Law countries are concerned unless
French judicial authorities could comply with such requests even though
they are not normal procedures under French law and custom. Consequently, the French Code of Civil Procedure has been amended to include
new provisions relating to letters of request coming from a foreign country.
The amendments provide in pertinent part:
The letter of request shall be executed in accordance with French law unless the
foreign court has requested that a particular form should be used. If so requested
in the letter of request, questions and answers shall be transcribed or recorded in
full.

The parties and their counsel, even if they are foreigners, upon authorization
by the judge, may ask questions. Such questions must be formulated in or translated into French, as must the replies which are made thereto.'
The questions, of course, may be put either to a party or nonparty
witness whose evidence is required. Admittedly, this new procedure is
subject to the consent of the judge, but principles of comity and judicial
courtesy suggest that such consent should not normally be refused. Thus,
there is an undoubted improvement over the previous situation.
Upon receipt, the central authority sends the letter of request to the
District Attorney of the French jurisdiction in which it is to be executed.
The local District Attorney will then direct it to the competent court
which will, itself or through a magistrate appointed by it, take the re-

'C. Pr. Civ. arts. 739-40 (Fr.), adopted pursuant to Decree No. 75-1123 of December 5,
1975.

40

INTERNA TIONA L LA WYER

quired action, including notice to the parties, counsel and prospective
witnesses of the date, time and place of any hearing.
A French court may refuse to execute a letter of request if it considers it
beyond its jurisdiction or if it is somehow likely to threaten the sovereignty
or security of France. 8 In this respect, the judge has discretionary power,
but either the District Attorney or the parties themselves may appeal an
adverse decision. In such a case, the Court of Appeal would ultimately
decide whether the letter of request should be executed. So far, these are
merely theoretical problems. Since the Hague Evidence Convention has
been in force, no French court is known to have refused to execute a letter
of request.
The usefulness of this new system of international letters of request will
ultimately depend on the extent to which effective means are available to
ensure compliance. As the Hague Evidence Convention and the new French
Code of Civil Procedure now permit American litigants to pursue evidentiary procedures in France in accordance with the particular forms of
American law and procedure, it would have been conceivable, in the same
spirit, to permit them to resort to some particular method of ensuring
compliance as well. But the Convention, evidently with a view to respecting
the national sovereignty of contracting states, does not go that far.
Indeed, Article 10 of the Convention provides that in executing a letter of
request, the requested authority should apply such means of compulsion as
would be appropriate in similar situations under internal law. A French
judge may, therefore, resort only to those enforcement measures provided
by the French Code of Civil Procedure, which are somewhat more limited
than comparable provisions under American law. A French judge may
order a party or a nonparty to disclose and produce any and all written
documents held by such party. A daily fine for noncompliance may accompany the judge's order. The judge may also order the personal appearance
of the parties. But if they refuse to appear, no legal sanction such as a fine
or imprisonment may be applied to them. The judge may only draw an
adverse inference in appropriate situations from the failure to produce
evidence which a party would normally be presumed to possess.
Witnesses are obliged to give evidence under oath, except for persons
with a legitimate reason for not doing so, or for relatives of one of the
parties. Witnesses who fail to appear and those who refuse without legitimate excuse to give evidence or to take an oath may be fined between 100
and 10,000 francs.9 Witnesses who give false evidence may be sentenced to
prison for two to five years and fined between 500 and 7,500 francs.'8

"Id., art. 743.
'Id., art. 207.
"Code Penal art. 363 (Fr.).
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Thus, sanctions do exist under French law, but they are considerably
more limited than the sanctions provided by Rule 37 of the Federal Rules of
Civil Procedure in cases of a failure to make discovery.
3.2 Proceedings Before a Diplomatic or
Consular Officer
Article 15 of the Hague Evidence Convention allows American litigators
to obtain evidence in relation to pending civil or commercial matters by
addressing themselves directly to an American diplomatic or consular officer without going through French judicial channels. The evidentiary procedures which may be executed by diplomatic or consular officers are the
same as those which may be carried out pursuant to a letter of request,
namely depositions, written interrogatories, and production and inspection
of documents and other physical items. However, the specific procedure to
be followed varies depending on whether a national of the United States,
France, or a third country is involved.
American diplomatic and consular officers in France may take evidence
from American nationals without compulsion within the district to which
they are accredited. Such a procedure may be instituted without prior approval by French authorities, as France did not exercise its right under
Article 15 of the Convention to impose a requirement for such prior consent. However, as regards French or third country nationals, France does
require, in accordance with Article 16 of the Convention, that diplomatic
and consular officers obtain prior consent from the central authority in
each case.'' Without prejudice to special conditions that might be imposed
in a specific case, the French Government normally grants permission in
accordance with the following general conditions:
* Evidence shall be taken only within the confines of the United States
Embassy or one of the American consulates;
* Reasonable notice of the date and time of a proceeding must be given
to the French Ministry of Justice so that it may be represented if it so
wishes;
* The proceeding must be open to the public; and
" Witnesses must be summoned by an official notice, in French or accompanied by a French translation, fifteen days prior to the date of the
proceeding, and such notice must state:
(a) that the proceeding is being carried out pursuant to the Hague Evidence Convention and that it relates to litigation pending before an American court identified by name;
(b) that appearance is voluntary and that failure to appear will not involve any criminal proceedings in the United States;

"Declaration of the French Government pursuant to Article 16 of the Hague Evidence

Convention.
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(c) that the parties to the trial have given their consent to the proceeding
or, if not, the grounds for any objection;
(d) that the person summoned may be accompanied by a lawyer; and
(e) that the person summoned may invoke legal grounds for declining to
appear or to provide the requested evidence.
2
One copy of such notices must be sent to the Ministry of Justice.'
3.3 ProceedingsBefore an Official Commissioner
An even more direct method of obtaining evidence is the appointment of
an official commissioner. Article 17 of the Convention provides that in civil
or commercial matters any person properly appointed as a commissioner
may take evidence without compulsion in the territory of a contracting state
in connection with proceedings pending before a court of another contracting state. To the extent permitted by law in the relevant American jurisdiction, a French or American lawyer could be appointed as a commissioner
and conduct in France a proceeding for the taking of evidence which it
would no longer be necessary to cloak in secrecy.
Under the Convention, the procedure to be followed by commissioners is
similar to that described above for diplomatic and consular officers. However, pursuant to Article 17 of the Convention, France subjects the execution of such procedures to prior consent in all cases without regard to the
nationality of the person from whom evidence is sought. A duly appointed
American commissioner must, therefore, seek the prior authorization of the
French central authority before undertaking to obtain evidence in France.
Such authorization is normally granted subject to the same conditions as
those imposed in cases of diplomatic and consular officers under Article 16
of the Convention. In addition, a request for permission must also state the
reasons for which the commissioner procedure was chosen rather than a
letter of request (having regard in particular to the amount of legal costs
incurred), and the criteria for appointment of commissioners when the
person appointed does not live in France."
In practice, the United States Embassy undertakes to obtain from the
French Ministry of Justice the required prior approvals for diplomatic or
consular officers or for official commissioners. To date, no request for such
prior approval has been refused. It is normally granted within a period of
fifteen days, but may be granted in one or two days in case of emergency.
As a precautionary measure, the United States Embassy requests that the
necessary documents, drafted in English and accompanied by French translations, be made available to it forty-five days before the date set for the
taking of a deposition or any other evidentiary proceeding. The Embassy

12Id.
"Declaration of the French Government pursuant to Article 17 of the Hague Evidence
Convention.
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undertakes to give notice to persons summoned to take part in such proceeding, and Embassy premises are made available for a fixed fee, currently
set at $37.00 per hour.
The parties themselves must, at their own expense, arrange for the presence of any interpreter, court reporter or others whose assistance may be
required.
4. Limitations on Use of the Hague Evidence Convention
The procedures described above represent substantial improvement for
American litigators interested in obtaining evidence in France in civil or
commercial litigation pending in American courts. However, American
lawyers will undoubtedly recognize that certain problems remain.
4.1 Exclusion of Letters Rogatory in the Case of
Pre- Trial Discovery of Documents
Although the Hague Evidence Convention appears to apply generally to
the taking of evidence for pending civil or commercial litigation, its application in France is subject to an important restriction. Article 23 of the
Convention permits a contracting state to declare that it will not execute
letters of request issued for the purpose of obtaining "pre-trial discovery of
documents as known in Common-Law countries." France has made such a
declaration.' 4 Consequently, there is some uncertainty as to whether a letter
of request seeking production and inspection of documents would be executed over an objection that it was issued for the purpose of pre-trial
discovery of documents.
The reason for this situation is that the French Code of Civil Procedure
does not allow courts to participate in procedures to produce evidence prior
to the commencement of an action. Apparently, at the time Article 23 of the
Convention was drafted and at the time a number of contracting states
including France made declarations pursuant thereto, there was a misunderstanding to the effect that common law countries somehow allow proceedings for "discovery of documents" prior to the institution of a legal action
-rather than during the period between commencement of the action and
the actual trial of the case."
There is some hope that this problem may be resolved. In June 1977,
representatives of those States which are signatories of the Hague Evidence
Conventions met at the Hague to review the results of its first few years of
operation. The representative of the United States described the purpose

"Declaration of the French Government pursuant to Article 23 of the Hague Evidence
Convention.
"Report of the United States Delegation to the Special Commission on the Operation of the
Convention of 18 March 1970 on the Taking of Evidence Abroad in Civil or Commercial
Matters, 17 I.L.M. 1421 (1978).
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and function of pre-trial discovery and explained that it was possible only
after institution of a lawsuit. As a result, France and other contracting
states agreed to reconsider their declarations with respect to the nonexecution of letters of request for the purpose of obtaining pre-trial discovery of documents.' 6
4.2 Lack of Compulsory Process For Diplomatic and
Consular Officers and Official Commissioners
Article 18 of the Hague Evidence Convention allows a contracting state
to declare that a diplomatic or consular officer or an official commissioner
may, for the purpose of an evidentiary proceeding, apply to the competent
authority of the declaring State for appropriate assistance in obtaining
evidence by compulsory process. The United States has made such a declaration, but France has not. Notwithstanding the absence of such a declaration, French authorities are reported to have made compulsory process
available to commissioners in a few cases where the requesting authority
named a French judicial authority as commissioner for this purpose. 7 In
most cases, however, the effectiveness of evidentiary proceedings conducted
by United States diplomatic or consular officers and by official commissioners in France will continue to depend entirely on the good will of the
individuals from whom evidence is sought, regardless of their nationality.
4.3 Exclusion of Fiscal Disputes
A final limiting factor is that the French Government generally refuses to
include tax cases within the category of civil or commercial matters. In fact,
under French law fiscal matters are restricted solely to the competence of
national law. Therefore, procedures under the Hague Evidence Convention
are not available to American tax authorities seeking to investigate an
American taxpayer or to obtain evidence to justify some action adverse to
an American taxpayer. On the other hand, it is not clear that the same result
would apply to an American taxpayer seeking evidence to avoid imposition
of a United States tax or to support a claim for a refund. It is possible that
such a purpose might be viewed by French authorities as a "civil or commercial matter" covered by the Hague Convention.

"Id., 1424.
'Report on the Work of the Special Commission on the Operation of the Convention of 18
March 1970 on the Taking of Evidence Abroad in Civil or Commercial Matters, 17 I.L.M.
1433 (1978).
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5. Application of the Hague Evidence Convention Between
the United States and France
The procedural opportunities available under the Hague Evidence Convention appear generally unfamiliar to American practitioners. Based on
information made available by the French Ministry of Justice and by the
United States Consulate General in Paris, it appears that from the time the
Convention came into force up until mid-1978, less than twenty-five international letters of request have been sent to the French central authority
by American judicial authorities. The majority of the letters of request
relate to estate matters and deal with verification of the circumstances in
which wills have been drawn up b-yAmerican citizens. Only one letter of
request dealt with a commercial matter.
Instead of using the Convention procedures, American attorneys apparently continue to engage in legal tourism for the purpose of conducting
informal fishing expeditions. They send draft statements directly to persons
from whom they wish to obtain evidence with a request that such statements
be executed in the form of an affidavit sworn to before an American consular officer. Such affidavits would, of course, be of doubtful admissibility
in most kinds of litigation before courts in the United States.
These irregular practices are known to French authorities who, so far,
have taken no action to limit them. However, such practices involve certain
risks to which attention should be drawn. The French Minister of Justice
could decide that the lawyers involved, deemed to be without any lawful
authority to engage in such acts, would be subject to criminal proceedings in
France. Such a proceeding might be brought under Article 258 of the Penal
Code which imposes a punishment of two to five years imprisonment for
anyone who, without lawful authority, interferes with public, civil or military functions. To date, no prosecution of this type has ever been undertaken.
A more likely adverse consequence might be a French court's refusal,
based on French public policy, to grant enforcement of a judgment handed
down by an American court on the basis of evidence collected in a manner
contrary to French law. The most serious risk of all is that opposing counsel
could successfully preclude introduction of evidence in the American litigation if the evidence has been obtained through improper and perhaps unlawful procedures.
As can be seen from the foregoing discussion, it is not possible to provide
categorical advice a priori on the choice between the various procedures
available. A decision should be made at the time a need for evidence arises
after careful consideration and depending on all the circumstances of the
particular matter. In most cases, a final decision should not be taken without consulting a French lawyer for up-to-date advice on the current status
of the various procedures and in appropriate cases for assistance in preparing requests for evidence to be obtained, witnesses to be heard and
questions to be asked.

